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Debt Discharge: Future Perspectives

Introduced in England in 1705, the discharge of bankruptcies is
now a fundamental component of modern bankruptcy systems
worldwide. It serves as one of the primary objectives of these sy-
stemns, alongside ensuring fair distribution to creditors, that of fa-
cilitating the economic rehabilitation of debtors. While discharge
when granted typically releases the debtor from unpaid residual
debts, the requirements for obtaining a discharge vary signifi-
cantly across jurisdictions. This presentation conducts a com-
parative analysis of the discharge systems in Italy and Japan,
focusing on the differences in discharge requirements. It parti-
cularly analyzes the frequency with which a debtor can receive
a discharge, and examines the requirements of their respective
“meritevolezza” and “opportunita’; along with an elucidation of
why these criteria are necessary. The concept of discretionary
discharge, a distinctive feature of bankruptcy discharge in Japan,
is examined through an analysis of its structure and the discre-
tionary elements that have been established through case law.
Additionally, this presentation explores the historical context of
bankruptcy, focusing on the stigma, infamy, and severe punish-
ment inflicted on debtors. These aspects are analyzed through
a comparison of historical developments in Europe and Japan.
This comparative analysis sheds light on the differing values un-
derlying the bankruptcy systems of different countries, particu-
larly those related to the balance between rehabilitation and pu-
nishment of debtors. Finally, the future direction and ideal form of
discharge in bankruptcy proceedings are explored.
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